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A.  Introduction

In late 1998, the Ad Hoc Committee on Third-Party Legal Opinions (the “Committee”) issued its report (the “1998 Report”) on third-party legal opinion practice in the State of Washington.  The 1998 Report did not cover secured lending transactions.  In 1999, the Committee was reconstituted for the purpose of developing a supplemental report covering third-party legal opinion practice involving secured lending transactions.  This Supplemental Report (the “2000 Report”), like the 1998 Report, is built around an illustrative opinion letter.  While the illustrative opinion letter is similar in many respects to the 1998 Report’s illustrative opinion letter, it contains modifications for a third-party opinion letter in a secured lending transaction.  The 2000 Report contains notes which relate to opinions for secured lending transactions.  It does not repeat the notes to the illustrative opinion letter in the 1998 Report, most of which are equally applicable to the 2000 Report’s illustrative opinion letter.  Also, the “basic considerations” set forth in subpart D of the 1998 Report, including the principles and guidelines, are equally applicable to third-party opinions in secured lending transactions.  Consequently, the 1998 Report and the 2000 Report supplement each other and should be read together.

B.  “Customary Practice”

As the Committee was completing the 1998 Report, three significant works dealing with “customary practice” were published:

· The ABA Committee on Legal Opinions issued its “Legal Opinion Principles.”

· The American Law Institute issued a tentative draft of “Restatement (Third) of the Law Governing Lawyers” (the “Restatement”) with a comment to Section 152 affirming the importance of “customary practice” in the preparation and interpretation of legal opinions.

· The “TriBar Opinion Committee” issued a report, often referred to as “TriBar II,” replacing its first report issued in 1979.

Promulgation of the Legal Opinion Principles by the ABA Committee was prompted in part by the failure of its 1991 report containing the Legal Opinion Accord (the “Accord”)
 to gain the national acceptance that the ABA Committee had hoped.  However, the Guidelines accompanying the Accord are recognized as providing guidance for customary legal opinion practice even though the Accord failed to achieve national acceptance.  The Legal Opinion Principles were promulgated to provide further guidance regarding the application of customary practice to third-party opinions that do not adopt the Accord.

The Restatement (Second) of Torts and the Restatement (Third) of the Law Governing Lawyers indicate that the customary practice of lawyers similarly situated is a primary factor in determining liability for malpractice when giving a third-party legal opinion.
  Comment e to Section 152 of the Restatement (Third) of the Law Governing Lawyers states in part as follows regarding “customary practice”:

The parties’ ultimate agreement as to the nature and extent of the opinion coverage in a particular transaction and the acceptability of limitations, qualifications, and disclaimers will normally follow customary practices for transactions of the kind in question. Similarly, once the form of the opinion has been agreed on, customary practice will also determine the nature and extent of the factual and legal diligence to be employed by the opinion giver in connection with its issuance.

TriBar II describes the role of “customary practice” as follows:

Customary practice establishes the ground rules for rendering and receiving opinions and thus allows the communication of ideas between the opinion giver and counsel for the opinion recipient without lengthy descriptions of the diligence process, detailed definitions of the terms used and laborious recitals of standard, often unstated, assumptions and exceptions.  Thus, in opinion practice, customary practice is an important professional tool.

Unless otherwise indicated, an opinion recipient is entitled to assume that the opinion giver has followed customary practice in rendering an opinion.  Reciprocally, an opinion giver is entitled to assume that the opinion recipient understands customary practice and recognizes that it has been followed in preparing the opinion letter.

Over the years, the development and acceptance of “customary practice” has made the opinion giving process more efficient and less costly to clients.  It reduces the need to describe in legal opinion letters the scope and extent of the due diligence investigation of legal and factual matters required to support the opinions, provides commonly understood meanings to commonly used terms in opinion letters and, perhaps most significantly, reduces the need for “laundry lists” of qualifications, assumptions and exclusions.

The 1998 Report and 2000 Report attempt to provide guidance as to the “customary practice” of Washington lawyers experienced in negotiating and preparing third-party legal opinion letters.  Both contain an illustrative opinion letter and notes that explain the procedures opinion givers customarily follow when conducting the factual and legal investigation required to support their opinions and customary meaning of the language used in third-party legal opinions.  The illustrative opinion letter in the 1998 Report incorporates approaches found in the Accord by incorporating many of these matters in the opinion letter.  With the increasing understanding and acceptance of “customary practice” nationally and in Washington, it should become more common to eliminate or reduce the extent to which assumptions, qualifications and exclusions need to be set forth in third-party opinions.

C.  Transaction Background

The illustrative opinion letter contained in the 2000 Report assumes a transaction involving a commercial loan secured by (i) a deed of trust on commercial real estate located in the State of Washington, (ii) a security interest in the fixtures and equipment located thereon and the incidental rights (including permits, licenses, etc.) related thereto, and (iii) a security interest in the borrower’s (a) accounts receivable, (b) inventory, (c) intellectual property and other general intangibles (including patents, copyrights, trademarks, licenses, etc.), (d) deposit accounts, and (e) investment property (including negotiable and non-negotiable securities, securities accounts, etc.).  The borrower is assumed to be a Washington corporation.  Repayment of the loan is guaranteed by a person who is an affiliate of or otherwise related to the borrower.  Many of the notes deal with variations of the hypothetical transaction frequently encountered by Washington opinion givers.  As noted below, collateral of the type described in clauses (c) and (d) and certain other collateral is not covered by the illustrative opinion.

D.  What the Opinion Does Not Cover

1.  Security Interests Excluded.

The assumed transaction described in Part C above includes some personal property security interests that the illustrative opinion and its notes do not cover:

(a)
security interests whose creation is not governed by Article 9 of the Washington UCC, i.e., ones whose creation is governed by:

•
other articles of the Washington UCC, such as Article 2 (sales) or Article 4 (bank deposits and collections),

•
Washington common law, such as security interests in deposit accounts,

•
the UCC of another state, as where the security agreement is governed by the law of another state, or

•
federal law, such as security interests in documented vessels;


(b)
security interests that are not perfected by taking possession, by filing a financing statement with the Washington Department of Licensing or, in the case of investment property, by obtaining control; thus, the illustrative opinion does not cover security interests that are perfected by:

•
filing a financing statement with a county auditor (except for fixture filings covered as part of a mortgage opinion),

•
notation on a title certificate, as for motor vehicles and state-titled boats,

•
filing a financing statement in another state, such as most security interests in inventory or equipment located in the other state, or

•
federal filing, such as security interests in most aircraft, in copyrights, and perhaps in patents and trademarks.

Similarly, the illustrative opinion does not cover mortgages or deeds of trust on real property located in another state.

In some transactions, it is appropriate or even essential to cover security interests omitted in the illustrative opinion.  For example, if important collateral consists of growing timber or a fleet of vehicles, the opinion should be expanded to cover such collateral even though it requires the opinion giver to examine financing statements filed with county auditors or title certificates issued by the Department of Licensing.  It is more problematic when collateral entails an opinion on the law of another jurisdiction.  If the collateral involves a legal specialty unfamiliar to the opinion giver, e.g., aircraft, intellectual property, or foreign real property, it will be necessary to obtain a separate opinion from other counsel.  If the opinion concerns the UCC of another state and it is impractical to obtain a local counsel opinion, the Special Report by the TriBar Opinion Committee, U.C.C. Security Interest Opinions, 49 Bus. Law 359 (1993), suggests that it may be justifiable for a Washington lawyer to give the opinion based on a review limited to the UCC of the other jurisdiction as it appears in the official statutory compilation or a recognized reporting service.  The limited scope of such a review can be indicated by defining, e.g., “the Oregon UCC” to mean the “Uniform Commercial Code of the State of Oregon as published in [a specified reporting service] as supplemented through [a specified date].”

2.  Title and Description.

The illustrative opinion does not, and a legal opinion should not, cover title to real or personal property or the sufficiency of a description of real or personal property.  These issues are factual and, in the case of real property, are covered by title insurance.  

3.  Priority

The illustrative opinion does not address the priority of a security interest or mortgage lien.  As to mortgage liens, lenders rely on title insurance.  As to security interests in personal property, it is seldom cost-effective to identify all the possible exceptions and qualifications to priority, which in any event are generally known to sophisticated lenders and their counsel.  A priority opinion may be appropriate, however, in a large extension of credit by a foreign financial institution lacking significant U.S. experience.  For that kind of exceptional situation, excellent “laundry lists” of UCC priority exceptions can be found in the 1993 Tribar report referred to below.  It is also necessary to consider priority exceptions under statutes other than the UCC, including the Bankruptcy Code and other federal statutes.

But while a full priority opinion should seldom be requested or given, it may well be appropriate for a lender to request the filing priority opinion set forth in note 39 to the illustrative opinion letter.  The filing priority opinion advises the recipient that a file search has been conducted in the correct filing office under the correct debtor name and that, except as specified, the search report discloses no prior filings against the collateral.

4.  Revised Article 9

Finally, the illustrative opinion does not reflect Revised Article 9, which on July 1, 2001, will become effective in many states, including Washington.  That development will require another supplemental report from the Business Law Section.

E.  Other Reports

As noted in the 1998 Report, many reports on third-party legal opinions have been issued over the years and a selected bibliography is included with the 1998 Report.  In preparing the 2000 Report, the Committee found the “TriBar II” report and the following two reports to be particularly helpful:

· Special Report by the Tribar Opinion Committee, U.C.C. Security Interest Opinions, 49 Bus. Law. 359 (1993), as supplemented by An Addendum for Protected Purchasers – U.C.C. Security Interest Opinions, 54 Bus. Law. 1261 (1999).

· Mortgage Loan Opinion Report, Association of the Bar of the City of New York, Committee on Real Property Law,  Subcommittee on Mortgage Loan Opinions, and the New York State Bar Association, Real Property Law Section, Attorney Letters Committee, 54 Bus. Law. 119 (1998).
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ILLUSTRATIVE OPINION LETTER

[Opinion Giver’s Letterhead]

[Date]

	[Name and Address of Opinion Recipient(s)]
___________________________________
___________________________________
___________________________________
	


Re:
[insert brief description of transaction]

Ladies and Gentlemen:

We have acted as [special] counsel to ________________________________, a __________ corporation (the “Borrower”),
 and as [special] counsel to _____________________, a ________________ (the “Guarantor”), in connection with the transactions contemplated by the Credit Agreement dated as of ________________, _____ (the “Credit Agreement”) between the Borrower and __________________________ (the “Lender”).  We render this opinion letter to you at the request of the Borrower pursuant to Section _____ of the Credit Agreement.  Capitalized terms used and not otherwise defined in this opinion letter have the meanings assigned to such terms in the Credit Agreement.  References in this opinion letter to the “Washington UCC” are to the Uniform Commercial Code currently in effect in the State of Washington.

The law covered by the opinions expressed herein is limited to the laws of the State of Washington [and the federal laws of the United States of America].

A.
Loan Documents and Matters Examined

In connection with this opinion letter, we have examined originals, or copies certified or otherwise identified to our satisfaction, of such documents, records, certificates and statements of government officials, officers and other representatives of the persons referred to therein, and such other documents, as we have deemed relevant or necessary as the basis for the opinions herein expressed, including the following:

A‑1
Credit Agreement.

A‑2
Promissory Note dated _______________, _____ from the Borrower payable to the order of the Lender in the principal sum of $____________________.

A‑3
Deed of Trust, Security Agreement [and Fixture Filing]
 dated _______________, _____ (the “Deed of Trust”) from the Borrower, as grantor, to the Lender, as beneficiary, and _______________________, as trustee, 
 covering the real property described therein (the “Mortgaged Property”).

A‑4
Security Agreement dated _______________, _____ (the “Security Agreement”) from the Borrower, as debtor, to the Lender, as secured party.

A‑5
Assignment of Leases and Rents dated _______________, _____ from the Borrower, as assignor, to the Lender, as assignee.

A‑6
Assignment of Contracts dated _______________, _____ from the Borrower, as assignor, to the Lender, as assignee.

A‑7
Environmental Indemnity Agreement dated _______________, _____ (the “Environmental Indemnity Agreement”) from the Borrower to the Lender.

A‑8
[Acknowledgement] [Time‑stamped] [Unfiled] copy of Uniform Commercial Code financing statement (the “Financing Statement”) naming the Borrower as debtor and the Lender as secured party, which [has been] [is to be] filed with the Department of Licensing of the State of Washington (the “Filing Office”).

A‑9
Guaranty Agreement dated _______________, _____ (the “Guaranty”) from the Guarantor to the Lender. 

The documents listed in A‑l through A‑7 are herein collectively referred to as the “Borrower Documents.”
  The Borrower Documents and the Guaranty are herein collectively referred to as the “Loan Documents.”

As to certain matters of fact bearing on the opinions expressed herein, we have relied on:

(a)
Information in public authority documents and 

(b)
Information provided in certificates by the Borrower’s [and the Guarantor’s] officers or other representatives.

B.
Assumptions

For purposes of this opinion letter, we have relied on customary assumptions as well as certain assumptions peculiar to Washington law, including the following assumptions:

B‑1
The loan is primarily for agricultural, commercial, investment or business purposes, and not for personal, family or household purposes, within the meaning of Revised Code of Washington (“RCW”) 19.52.080. 

B‑2
The real and personal property in which the Lender is to acquire a security interest under the Loan Documents (the “Collateral”) is not used principally for agricultural or primarily for personal, family or household purposes.

B-3
The Mortgaged Property has been properly platted and/or subdivided in a manner sufficient to permit the conveyance of a real property interest under applicable Washington law.

B-4
The descriptions of the Collateral in the Loan Documents and the Financing Statement (and any schedule thereto) are accurate and sufficiently describe the property intended to be covered thereby.

B-5
All conditions precedent to closing the loan have been satisfied or waived.

If the Borrower is not a Washington entity or if the opinion giver is not opining as to such matters and the opinion giver intends to assume such matters, the following assumption might be used:

B‑6
We have assumed that (i) the Borrower is duly organized, validly existing and in good standing as a corporation under the laws of _____________________, (ii) the Borrower has all necessary corporate power and corporate authority to enter into, and to perform its obligations under, each of the Borrower Documents, (iii) the Borrower has authorized, by all necessary corporate action on its part, the execution and delivery of, and the performance of its obligations under, each of the Borrower Documents, and the execution and delivery of the Financing Statement, and (iv) the Borrower Documents and Financing Statement have been duly executed and delivered by the Borrower.

Whenever a statement herein is qualified by the phrase “to our knowledge,” or by any other similar phrase, or where it is noted that nothing has been brought to our attention, it means that the opinion stated is based solely on the conscious awareness of information by one or more of the following persons as to the matters being opined on:  (i) the attorney who signs this opinion letter, (ii) any attorney at our firm who has been actively involved in negotiating the transaction, preparing the Loan Documents, or preparing this opinion letter, and (iii) solely as to information relevant to a particular opinion issue or confirmation regarding a particular factual matter (e.g., pending or threatened legal proceedings), any attorney at our firm who is primarily responsible for providing the response concerning that particular opinion issue or confirmation.  We have not undertaken an independent investigation to determine the accuracy of the matters covered by any such statement and any limited inquiry undertaken by us during the preparation of this opinion letter should not be regarded as such an investigation.  No inference as to our knowledge of any matters bearing on the accuracy of the facts underlying any such statement should be drawn from the fact of our representation of the Borrower.

C.
Opinions

Based on the foregoing examinations and assumptions and subject to the qualifications and exclusions stated below, we are of the opinion that:

C‑1
The Borrower is a corporation duly incorporated and validly existing under Washington law [and is duly qualified to do business and in good standing as a foreign corporation in ____________, ____________, and ____________].

C‑2
The Borrower has all necessary corporate power and corporate authority to enter into, and to perform its obligations under, each of the Borrower Documents.

C‑3
The Borrower has authorized, by all necessary corporate action on the part of the Borrower, the execution and delivery of, and the consummation of the transactions contemplated by,
 each of the Borrower Documents, and the execution and delivery of the Financing Statement, and the Borrower has executed and delivered
 each of the Borrower Documents and the Financing Statement.

C‑4
Each of the Borrower Documents constitutes the legal, valid and binding obligation of the Borrower, enforceable against the Borrower in accordance with its terms.

C‑5
The Guaranty has been executed and delivered by the Guarantor, and constitutes the legal, valid and binding obligation of the Guarantor, enforceable against the Guarantor in accordance with its terms.
, 

C‑6
To our knowledge, except as disclosed in Schedule _____ to the Credit Agreement, there are no actions or proceedings against the Borrower [or the Guarantor] pending before any court, government agency or arbitrator, or overtly threatened in writing, [that seek to affect the enforceability of any of the Loan Documents or security interests or liens in any real or personal property granted in any of the Loan Documents] [or] [that, if adversely determined against the Borrower [or the Guarantor], would adversely affect the ability of the Borrower [or the Guarantor] to comply with its [their respective] obligations under the Borrower [Loan] Documents].

C‑7
The execution and delivery by the Borrower of, and the consummation of the transactions contemplated by
, each of the Borrower Documents do not (a) violate the Borrower’s Articles of Incorporation or Bylaws, (b) breach, or result in a default under, any existing obligation of the Borrower [under the agreements listed in Schedule _____ to the Credit Agreement] [under any of the agreements and instruments listed by the Borrower in a certificate given to us in response to a request to identify all material agreements and instruments meeting criteria agreed to by you] [known to us under any agreement or instrument to which Borrower is a party], or (c) breach or otherwise violate any existing obligation of the Borrower [under the court orders listed in Schedule _____ to the Credit Agreement] [under any of the court orders listed by the Borrower in a certificate given to us in response to a request to identify all material court orders to which the Borrower is a party or by which the Borrower’s assets are bound] [known to us under any court order that names the Borrower and is specifically directed to it or its property].

C‑8
The execution and delivery by the Borrower of, and the consummation of the transactions contemplated by, each of the Borrower Documents are not prohibited by, nor do they subject the Borrower to the imposition of a fine, penalty or other similar sanction for a violation under, any applicable statutes or regulations.

C‑9
Except for the recordation of the Deed of Trust and the filing of the Financing Statement referenced in opinions C-12 and C-14, no approval, authorization or other action by, or filing with, any governmental authority is required in connection with the execution and delivery by the Borrower of the Borrower Documents and the consummation of the transactions contemplated thereby [, except for those that have already been obtained].

C‑10
The Deed of Trust is in form sufficient to create
 in the Lender’s favor a valid lien on the Mortgaged Property [, and a security interest in fixtures included therein,]
 as security for all obligations of the Borrower stated in the Deed of Trust to be so secured.

C‑11
The Deed of Trust is in form sufficient to be recorded in the real property records of the county or counties in which the Mortgaged Property is located [when accompanied by a cover sheet if required by RCW 65.04.047 and in the format prescribed by RCW 65.04.045].

C‑12
Recordation of the Deed of Trust in the real property records of the county or counties in which the Mortgaged Property is located will constitute the only recording or filing in the State of Washington necessary [(i)] to give constructive notice to third parties of the lien of the Deed of Trust upon the Mortgaged Property [or (ii) to perfect a security interest in fixtures included in the Mortgaged Property, in each case,]
 to the extent that the Borrower’s interest in the Mortgaged Property is properly of record.

C‑13
The Security Agreement creates in the Lender’s favor, as security for all obligations of the Borrower under the Borrower Documents that are stated in the Security Agreement to be so secured, a security interest in the collateral described therein to the extent that (i) the Borrower has rights in such collateral and (ii) creation of a security interest in such collateral is governed by Article 9 of the Washington UCC (the “Article 9 Collateral”).
, 

C‑14
Upon the filing of the Financing Statement with the Filing Office, the Lender [acquired] [will acquire] a perfected security interest in that portion of the Article 9 Collateral in which a security interest can be perfected by filing a financing statement under the Washington UCC.
, 

C‑15
The Borrower may not plead the defense of usury or maintain an action for usury with respect to the loan(s) being made under the Credit Agreement.
, 

D.
Qualifications

The opinions set forth herein are subject to customary qualifications
 as well as qualifications specific to Washington laws, some of which are noted below:

D‑1
The effect of bankruptcy, insolvency, reorganization, receivership, moratorium, fraudulent transfer and other similar laws affecting the rights and remedies of creditors generally, and the effect of general principles of equity, whether applied by a court of law or equity.

Alternative Practical Realization Qualifications

Alternative 1--General Practical Realization Qualification

D‑2
Without limiting the other qualifications set forth in this opinion letter, certain provisions contained in the Loan Documents may be limited or rendered unenforceable by applicable law, but in our opinion such law does not make the remedies afforded by the Loan Documents inadequate for the practical realization of the principal benefits intended to be provided. 

Alternative 2--Principal Remedies Form of Practical
Realization Qualification

D‑2
Without limiting the other qualifications set forth in this opinion letter, certain provisions contained in the Loan Documents may not be enforceable, but such unenforceability will not render any of the Loan Documents invalid as a whole or preclude:


(i)
Judicial enforcement of the Borrower’s obligation to repay the principal amount of advances made under the Loan Documents, together with interest thereon (to the extent not deemed a penalty), as provided in the Loan Documents; 


(ii)
Acceleration of the Borrower’s obligation to repay such principal, together with such interest, upon default in the payment of such principal or interest or upon a continuing material
 default by the Borrower in the performance of any other enforceable obligation under the Loan Documents (to the extent the Loan Documents provide for such acceleration); or


(iii)
Foreclosure in accordance with applicable laws of the State of Washington of any lien or security interest created by the Loan Documents, either upon maturity or upon acceleration under circumstances described in clause (ii) above.

D‑3
The following Washington statutes may operate to limit further the enforceability of certain provisions of the Deed of Trust and other Loan Documents
:


(i)
RCW 61.12.120 and RCW 61.24.030(4) prohibit judicial foreclosure of a mortgage or deed of trust or exercise of the trustee’s power of sale under a deed of trust, respectively, while any other action relating to the obligation or matter secured thereby is pending or any judgment obtained in such other action is being executed upon.  RCW 61.12.120 also prohibits a mortgagee from prosecuting a separate action for the same matter while the mortgagee is foreclosing its mortgage or prosecuting a judgment of foreclosure.


(ii)
After a trustee’s sale under a deed of trust, RCW 61.24.100 (a) may affect a lender’s ability to recover a deficiency judgment against a borrower, grantor or guarantor on obligations that the deed of trust secures by (x) limiting or completely barring the right to a deficiency if the deed of trust secures a commercial loan and (y) completely barring the right to a deficiency in all other cases, and (b) may limit or completely bar recovery of an obligation in an instrument which is not secured by the deed of trust if that obligation or its substantial equivalent also is secured by the deed of trust, e.g., a hazardous substance indemnity contained in both the deed of trust and in a separate unsecured instrument.


(iii)
RCW 61.24.090 allows various parties the right to cure defaults in obligations secured by a deed of trust set forth in the notice of foreclosure and cause the nonjudicial foreclosure sale to be discontinued upon such cure.  Such cure of a monetary default may be made on a nonaccelerated basis up to 11 days prior to the scheduled date of the trustee’s sale or any continuance thereof.


(iv)
RCW 61.24.030(2) and (5) impose as conditions precedent to the nonjudicial foreclosure of a deed of trust the requirements that (a) the deed of trust state that the real property conveyed is not used principally for agricultural purposes (which statement must be true either when made or on the date of the trustee’s sale) and (b) the deed of trust has been recorded in each county where the real property or some part of it is situated.

There are other Washington specific qualifications and common qualifications that are customarily understood to apply whether or not expressly set forth in the opinion letter.
, 
  Notwithstanding that customary understanding, if the opinion giver desires to set forth any such qualifications or other transaction specific qualifications, they would follow as qualifications D-4, D-5, et sequitur.

E.
Exclusions

The opinions set forth herein are subject to customary exclusions, including the following matters as to which we express no opinion: 

E‑1
Any security interest in collateral of a type described in RCW 62A.9-401(1)(a) [other than fixtures covered by opinions C-10 and C-12] or the perfection of a security interest in collateral represented by a certificate of title.

E‑2
The priority of any mortgage lien or security interest.

E‑3
The effect of, or compliance with, any land use, zoning, environmental, health and safety, building code or human disabilities laws, rules or regulations.
E‑4
Whether any governmental permits, approvals, authorizations or filings are required in connection with either the development of the property or the construction of the improvements thereon, or as to the effect on the enforceability of the Loan Documents in the event any such required permits, approvals, authorizations or filings are not made or obtained.

[insert other transaction‑specific exceptions]

This opinion letter is delivered as of its date and without any undertaking to advise you of any changes of law or fact that occur after the date of this opinion letter even though the changes may affect the legal analysis, a legal conclusion or information confirmed in this opinion letter.

A copy of this opinion letter may be delivered by you to [syndicate participants] [subsequent purchasers] [a rating agency] [other] in connection with [state purpose], and such [person] [persons] may rely on this opinion letter as if it were addressed and had been delivered to [it] [them] on the date hereof.  [Subject to the foregoing,] [T]his opinion letter is rendered only to you and is solely for your benefit in connection with the transaction contemplated by the Loan Documents.  This opinion letter may not be used or relied on for any other purpose or by any other person without our prior written consent.

Very truly yours,


APPENDIX
to
ILLUSTRATIVE OPINION LETTER

Some Opinions on Perfection
by Possession or Control

Pledges

A.
Loan Documents and Matters Examined


A-__
Pledge Agreement dated ______________, _______ (the “Pledge Agreement”) between the Borrower as debtor and the Lender as secured party.

C.
Opinions

Pledge (other than Securities):


C-__ 
The Pledge Agreement, together with the delivery to the Lender in the State of Washington of the collateral covered by the Pledge Agreement (“Pledged Collateral”) creates in the Lender’s favor a perfected security interest in the Pledged Collateral to the extent that (i) the Borrower has rights in such collateral and (ii) creation of a security interest in such collateral is governed by Article 9 of the Washington UCC.

Pledge of Certificated Securities:

C-__
The Pledge Agreement, together with delivery to the Lender in the State of Washington, [in bearer form or in registered form, issued or indorsed to the Lender or in blank by an effective indorsement,] of certificates representing securities covered by the Pledge Agreement (“Pledged Securities”) creates in the Lender’s favor a perfected security interest in the Pledged Securities to the extent that (i) the Borrower has rights in such collateral and (ii) creation of a security interest in such collateral is governed by Article 9 of the Washington UCC.  Assuming the Lender acquires[d] its interest in the Pledged Securities without notice of any adverse claims [and that each Pledged Security is either in bearer form or in registered form, issued or indorsed to the Lender or in blank by an effective indorsement], the Lender [acquired] [will acquire] its security interest in the Pledged Securities free of adverse claims.

Securities Held in Borrower’s Securities Account
WARNING:  Perfection and priority will often be governed by the law of another jurisdiction – see note 52.

A.
Transaction Loan Documents and Matters Examined

A- __
Securities Account Control Agreement dated ______________,______ (the “Control Agreement”) among the Borrower, the Securities Intermediary and the Lender.

B.
Assumptions

B-__
[________________] (the “Securities Intermediary”) maintains in the ordinary course of its business securities accounts for others and is acting in that capacity in connection with the Control Agreement.

C.
Opinions

C-__
The Security Agreement creates in the Lender’s favor a security interest under the Washington UCC
 in the Borrower’s rights in the securities account described in the Control Agreement (the “Securities Account”) and all “security entitlements” (as defined in the Washington UCC) (the “Security Entitlements”) with respect to all securities credited to the Securities Account (or the specific securities described in the Security Agreement).  The Control Agreement is sufficient to perfect in the Lender’s favor a security interest in the Securities Account and the Security Entitlements.

Securities Registered in Name of Secured Party
B.
Assumptions

B-___  The Depository Trust Company (“DTC”) is a securities intermediary.  DTC is in possession of a certificate evidencing the Pledged Securities.

B-___  The Lender maintains a securities account (within the meaning of RCW 62.8-501(a)) with DTC.  The Lender has not credited the Pledged Securities to a securities account for any person.

B-___  DTC indicates by book entry that the Pledged Securities have been credited to the Lender’s securities account.

C.
Opinions

C-__
The Security Agreement creates in the Lender’s favor a security interest in the Borrower’s rights in the securities described in the Security Agreement ( the “Pledged Securities”).  The Security Agreement, together with [DTC crediting the Pledged Securities to the Lender’s securities account by book entry] or [the issuer registering the Pledged Securities in the Lender’s name on the books of the issuer], is sufficient to perfect the Lender’s security interest in the Pledged Securities.
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�	American Law Institute, Restatement (Third) of the Law Governing Lawyers, § 152 cmt. e (Tentative Draft No. 8, 1997).


�	Third-Party “Closing” Opinions, A Report of the TriBar Opinion Committee, 53 Bus. Law. 591 (1998).


�	Third-Party Legal Opinion Report, Including the Legal Opinion Accord, of the Section of Business Law, American Bar Association, 47 Bus. Law. 167 (1991).


�	See Restatement (Second) of Torts, § 299A; note 2, supra.


�	Note 2, supra.


�	Note 3, supra, at § 1.4(a).





Notes


� Borrowing Entity.  In a secured lending transaction the Borrower is often an entity other than a corporation.  Accordingly, throughout the opinion letter, references to “corporation,” “corporate” and similar terms referring to a corporation will require modification to reflect the actual legal status of the Borrower.  See note 17, infra.


� Effect of Listing Loan Documents.  The listing of the Loan Documents does not limit the responsibility of the opinion giver unless an express limitation is included.  In some transactions, such as multistate transactions where the opinion giver is acting as local counsel, the parties may agree that only a limited review of Loan Documents is appropriate.  In such cases, if the opinion giver is asked to review only the Deed of Trust (and perhaps the Security Agreement and the local Financing Statement) and is not expected to review the Credit Agreement or other Loan Documents, an express statement to such effect should be included in the opinion letter.  An example is set forth below:


	At your request and with your permission, we have reviewed only the Deed of Trust [, the Security Agreement and the Financing Statement], and we have not reviewed the Credit Agreement or the other Loan Documents.


� Fixture Filing.  The bracketed language should be included only if the deed of trust contains language sufficient to create a security interest in fixtures.  See note 28, infra.


� Trustee Qualifications.  RCW 61.24.010 specifies the persons who may act as a trustee under a deed of trust.  However, the opinion giver would not ordinarily be expected to investigate the qualifications of a named trustee; for example, that a title insurance company is licensed to insure titles in Washington, that an attorney is licensed to practice law in Washington, or that any entity has taken whatever internal steps may be necessary to authorize its activities when acting as a trustee.  Nor should the opinion giver be expected to inquire as to whether the trustee has a street address in Washington at which personal service of process may be made or the accuracy of that address or, if the trustee is a domestic corporation other than a title company, whether one of its officers is a resident in Washington, as required by RCW 61.24.030(6) and 61.24.010(a), respectively.


Under customary practice, the opinion giver is entitled to assume that the trustee meets the foregoing qualifications.  However, if the opinion giver desires to include an express assumption as to these matters, the following could be added to the opinion letter:


B-__	The trustee named in the Deed of Trust is, and any substitute trustee will be, authorized to act as a trustee of a deed of trust under RCW 61.24.010 and RCW 61.24.030(6).


� Separate Security Agreement.  Frequently, there is not a separate security agreement, because the Deed of Trust serves as a security agreement for certain personal property owned by the Borrower and used in connection with the mortgaged real property.


� Separate Assignment of Leases and Rents.  It is a common practice to include the assignment of leases and rents within the Deed of Trust.


� UCC-2 Financing Statement.  In the event that a UCC-2 Financing Statement is used as a fixture filing, it should also be listed, with an appropriate reference to the filing office in the county in which the property is located as the place of filing.  See note 28, infra.


� Additional Guaranty Opinions.  At a minimum, the Lender will want to know that the Guaranty has been executed and delivered and is enforceable (opinion C-5).  If the Guarantor is an entity rather than an individual, opinions with respect to the Guarantor covering the matters in opinions C-1 through C-3 will often be requested by the Lender.  In such event, appropriate references to the Guarantor and the Guaranty should be added to the applicable assumptions and qualifications.


If the execution, delivery and enforceability opinion (opinion C-5) is given with respect to a Guarantor that is an entity, the C-1 through C-3 opinions with respect to the Guarantor are necessary predicates for the enforceability opinion.  If the opinion giver is unable to expressly give the C-1 through C-3 opinions with respect to such a Guarantor, they should be expressly assumed in the opinion letter.  See note 16, infra.


See note 21, infra, regarding matters to be considered when opining that the Guaranty is enforceable.


� Financing Statement Not Included Within Definition of Loan Documents.  Since the Financing Statement is a notice filing and does not purport to set forth enforceable performance obligations by the Borrower, it is customary not to include it within the scope of the documents as to which the opinion giver gives the “enforceability” opinion.


� Customary Assumptions.  As noted in the introduction to this illustrative opinion letter, one of the ground rules established by customary practice allows for the giving of opinion letters without the necessity of lengthy recitals of customarily understood assumptions.  Accordingly, the illustrative opinion letter does not contain an extensive list of assumptions routinely relied upon by opinion givers issuing opinions in secured lending transactions.  The Committee is concerned that an extensive list of express assumptions may, by implication, result in the opinion giver not receiving the benefit of matters which are not expressly assumed in the opinion letter.  The Committee believes that the better practice is not to set forth assumptions of general application in the opinion letter, and that in accordance with customary practice, the opinion giver is entitled to the benefit of such customary assumptions whether or not they are expressly stated in the opinion letter.  Only assumptions that are not of general application, or that are unusual or specific to the transaction need be expressly stated in the opinion letter.  Common assumptions of general application include assumptions with regard to the genuineness of signatures, the authenticity of documents submitted to the opinion giver, the conformity of documents provided as copies to the originals, the legal capacity of natural persons, and the enforceability of Loan Documents against parties other than the Borrower and the Guarantor.  Of course, opinion givers may not rely on assumptions, stated or unstated, which are known to be contrary to the facts or if they have reason to believe that reliance on any such assumption would be unreasonable in the context of the specific transaction.


The literature relating to third-party legal opinions is replete with discussions of assumptions of general application which need not be expressly set forth in order for the opinion giver to be entitled to their benefit.  See, e.g., Section 4 of Third-Party Legal Opinion Report, Including the Legal Opinion Accord, of the Section of Business Law, American Bar Association, 47 Bus. Law 167 (1991) (the “Accord”); Section 2.3 of Third-Party “Closing” Opinions, A Report of the TriBar Opinion Committee, 53 Bus. Law. 591 (1998) (the “TriBar II Report”); Mortgage Loan Opinion Report, Association of the Bar of the City  of New York, Committee on Real Property Law, Subcommittee on Mortgage Loan Opinions, and the New York State Bar Association, Real Property Law Section, Attorney Letters Committee, 54 Bus. Law. 119 (1998) at n. 20 (the “New York Mortgage Loan Opinion Report”); and Legal Opinion Principles, ABA Committee on Legal Opinions, 53 Bus. Law 831 (1998).


The illustrative opinion letter sets forth certain specific assumptions.  Assumptions B-1 through B-3 deal with matters peculiar to Washington law.  Assumptions B-4 and B-5 are of general application, but are included out of deference to traditional practice.  The Committee is of the view that Assumptions B-1 through B-5 are commonly understood by Washington practitioners to be included in a third-party opinion letter whether or not expressly set forth.


� Usury Opinion and Nonjudicial Foreclosure Assumptions.  Absent a qualification to the contrary, an opinion on the enforceability of the Loan Documents includes an assurance that the interest rate does not violate the state usury statute.  See note 34, infra.  


The accuracy of this assumption is also a prerequisite to the ability of the lender to pursue (a) additional collateral for the same debt concurrently with a nonjudicial foreclosure pursuant to RCW 61.24.030(4) or after a trustee’s sale pursuant to RCW 61.24.100(3)(b) and (b) recovery against the Borrower or deed of trust grantor under RCW 61.24.100(3)(a)(i) following a trustee’s sale under a deed of trust executed on or after June 10, 1998, if and to the extent, as of the date of the trustee’s sale, the fair value of the property (which excludes the outstanding amount of senior liens not discharged by the trustee’s sale), is less than the debt for rents, insurance proceeds or condemnation awards that were wrongfully retained by the Borrower or to the extent such difference is caused by waste committed to the property by the Borrower or the deed of trust grantor after the date the deed of trust is granted.


The B-1 assumption is not necessary if the opinion giver knows that the loan(s) will not be used for any of the specified purposes.  Also, if the Borrower Documents contain covenants as to use of loan proceeds which require uses for purposes other than those specified in B-1, the B-1 assumption will not be necessary because the opinion giver is entitled to assume that the Borrower will comply with the covenants.


� Assumption Regarding Use of Property. The statement to the effect that the collateral is not used principally for agricultural purposes relates to RCW 61.24.030(2), which prohibits a nonjudicial foreclosure of a deed of trust unless the deed of trust contains a statement to that effect and that statement is true either when the deed of trust is entered into or on the date of the trustee’s sale.  Additionally, the collateral cannot be part of the deed of trust grantor’s homestead under RCW 6.13.010 in order for the property’s rents to be available to a receiver under RCW 61.24.030(4) and cannot be occupied by the Borrower as its principal residence as of the date of the trustee’s sale in order for the Lender to pursue a deficiency for waste or wrongfully retained rents, insurance proceeds or condemnation awards under RCW 61.24.100(3)(a).  The Committee believes that property not used for personal, family or household purposes may also be presumed not subject to a homestead or any party’s principal residence in the absence of information provided to or otherwise known by the opinion giver to the contrary.


The B-2 assumption is not necessary if the opinion giver knows that the Collateral is not used for any of the specified purposes.  Also, normally the deed of trust will contain a representation by the Borrower that the Collateral is not used principally for agricultural purposes, and since the opinion giver is entitled to rely on that representation unless the opinion giver knows that the representation is untrue, that portion of the B-2 assumption could be eliminated.


� Compliance with Washington Subdivision Statute.  Conveyances that violate the Washington subdivision statute are illegal in Washington and may be enjoined by the prosecuting attorney.  RCW 58.17.200.  Unlike some states, Washington does not have a statutory exemption for sheriff’s sales or trustee’s sales.  RCW 58.17.040.  See, e.g., ORS 92.010(7)(a), which excludes divisions of land resulting from lien foreclosures from Oregon’s partition statute.


� Adequacy of Collateral Descriptions.  The opinion giver is not normally expected to inquire into the status of title or the accuracy or adequacy of the description of the collateral.


� Borrower's Intent to Be Bound.  Enforceability is predicated upon the assumption that the loan closes and the Borrower intends to be bound by the terms of the Loan Documents.  For this reason, it is reasonable for the opinion giver to assume that the contractually specified preconditions to closing have been satisfied or will be waived by the appropriate parties.  See note 19, infra, regarding delivery requirements.


� Assumptions Regarding Organizational Status, Etc.  Lenders often make loans to borrowers with multistate operations and properties and will often require opinions of local counsel in the states where properties that will secure the loan are located.  In such situations, the borrower’s regular counsel will normally give opinions as to the borrower’s status, authority and execution and delivery of the loan documents, and local counsel will usually rely on such opinions or include an assumption as to such matters.  See also 1998 Report, n. 16.


Also, sometimes local counsel will only opine on enforceability of the deed of trust covering Washington real estate.  In addition to the matters related to organizational status described in the preceding paragraph, it may be necessary to assume enforceability of the credit agreement, note and other loan documents secured by the Washington deed of trust covered by the opinion letter


� Opinions as to Borrower’s Status.  As noted at note 1, supra, in secured lending transactions, the borrower is often an entity other than a corporation.  The following are suggested forms of opinions for non-corporate borrowers:


Limited Liability Companies


C-1	The Borrower is a limited liability company duly formed and validly existing under Washington law.


C-2	The Borrower has all necessary power and authority under its certificate of formation, limited liability company agreement and applicable limited liability company law to enter into, and to perform its obligations under, each of the Borrower Documents.


C-3	The Borrower has authorized, by all necessary limited liability company action on the part of the Borrower, the execution and delivery of, and the consummation of the transactions contemplated by, each of the Borrower Documents, and the execution and delivery of the Financing Statement, and the Borrower has executed and delivered each of the Borrower Documents and the Financing Statement.


Under the Washington Limited Liability Company Act, RCW Chapter 25.15, the formation of a limited liability company requires the filing of a certificate of formation with the secretary of state.  The requirements for a certificate of formation are set forth in RCW 25.15.070(1).  Subsection (2) of that statute provides in part as follows:


Unless a delayed effective date is specified, a limited liability company is formed when its certificate of formation is filed by the secretary of state.  A delayed effective date for a certificate of formation may be no later than the ninetieth day after the date it is filed.


RCW 25.15.070(2)(b) provides that the “secretary of state’s filing of the certificate of formation is conclusive proof that the persons executing the certificate satisfied all conditions precedent to the formation except in a proceeding by the state to cancel the certificate.”


RCW 25.15.070(2)(c) provides that a limited liability company’s existence continues until cancellation of its certificate of formation.  A certificate of cancellation is to be filed with the secretary of state upon the dissolution and completion of winding up of a limited liability company.  RCW 25.15.080.  Events of dissolution are set forth in RCW 25.15.270, which states that a “limited liability company is dissolved and its affairs shall be wound up” upon the occurrence of one of the designated events listed therein.


A certificate can be obtained from the secretary of state confirming that a certificate of formation for the limited liability company was previously filed and stating that no certificate of cancellation has been filed.  One difficulty is that dissolution of a limited liability company may have occurred and no filing is required until winding up is completed.  The limited liability company may then be authorized only to wind up its affairs, or under certain circumstances to continue the business of the limited liability company.  See RCW 25.15.270 and RCW 25.15.295.


Limited Partnerships


C-1	The Borrower is a limited partnership duly formed and validly existing under Washington law.


C-2	The Borrower has all necessary power and authority under its certificate of limited partnership, limited partnership agreement and applicable partnership law to enter into, and to perform its obligations under, each of the Borrower Documents.


C-3	The Borrower has authorized, by all necessary partnership action on the part of the Borrower, the execution and delivery of, and the consummation of the transactions contemplated by, each of the Borrower Documents, and the execution and delivery of the Financing Statement, and the Borrower has executed and delivered each of the Borrower Documents and the Financing Statement.


Under the Washington Limited Partnership Act, RCW Chapter 25.04 (the “Limited Partnership Act”), the formation of a limited partnership requires the filing of a certificate of limited partnership with the secretary of state.  The requirements for a certificate of limited partnership are set forth in RCW 25.10.080(1).  Subsection (2) of that statute provides as follows:


A limited partnership is formed at the time of the filing of the certificate of limited partnership in the office of the secretary of state or at any later time specified in the certificate of limited partnership if, in either case, there has been substantial compliance with the requirements of this section.


RCW 25.10.150(1) provides “The fact that a certificate of limited partnership is on file in the office of the secretary of state is notice that the partnership is a limited partnership and the persons designated therein as general partners are general partners, but it is not notice of any other fact.”  There is no provision in the Limited Partnership Act expressly providing that the filing creates a presumption that the formation requirements have been satisfied, as contrasted with such provisions in the Washington statutes for business corporations (RCW 23B.02.030(2)) and limited liability companies (RCW 25.15.070(2)(b)).


The definition of “limited partnership” also needs to be satisfied for a limited partnership to exist.  A limited partnership is defined as “a partnership formed by two or more persons under the laws of this state and having one or more general partners and one or more limited partners.”  RCW 25.10.010(7). 


RCW 25.10.100(2) provides that a limited partnership’s certificate of limited partnership is cancelled upon the effective date of a certificate of cancellation.  RCW 25.10.100(1) requires the filing with the secretary of state of a certificate of cancellation upon completion of dissolution and winding up of the limited partnership or at any time where there are no limited partners.  


A certificate can be obtained from the secretary of state confirming that a certificate of limited partnership was previously filed and stating that no certificate of cancellation has been filed.  One difficulty is that dissolution of a limited partnership may have occurred and no filing is required until winding up is completed.  The limited partnership may then be authorized only to wind up its affairs, or under certain circumstances to continue the business of the limited partnership.  See RCW 25.20.440 and RCW 25.10.460. 


General Partnerships


C-1	The Borrower is a general partnership under Washington law.


C-2	The Borrower has all necessary power and authority under its partnership agreement and applicable partnership law to enter into, and to perform its obligations under, each of the Borrower Documents.


C-3	The Borrower has authorized, by all necessary partnership action on the part of Borrower, the execution and delivery of, and the consummation of the transactions contemplated by, each of the Borrower Documents, and the execution and delivery of the Financing Statement, and the Borrower has executed and delivered each of the Borrower Documents and the Financing Statement.


RCW 25.05.055 defines a general partnership as the association of two or more persons to carry on as co-owners a business for profit.  The partnership agreement may be written, oral or implied.  RCW 25.05.005(7).  While RCW 25.05.110 permits a general partnership to file a statement of partnership authority with the Secretary of State, there is no filing requirement to form a general partnership.  In contrast to corporations, limited liability companies, limited partnerships and certain other business entities, Washington law does not set forth any steps that must be taken to “duly form” a general partnership.  Normally, however, a general partnership borrower will have a written partnership agreement and the opinion giver will need to obtain appropriate certifications from one or more of the partners that the document reviewed by the opinion giver constitutes the Borrower’s entire partnership agreement.


� Consummation of Transactions v. Performance of Obligations.  The illustrative opinion letter does not speak in terms of the Borrower's "performance" of its obligations under the Loan Documents, but instead refers to the Borrower's "consummation" of the transactions contemplated by the Loan Documents.  This choice in phraseology was made by the Committee to underscore the commonly understood proposition that the opinion speaks only as of its date and does not take into account subsequent events that would or might have an impact on the opinions given.  The argument might be made that if the opinion were to use the phrase "performance," the opinion means that the Borrower has obtained, or has authorized the obtaining of, such post-closing approvals, authorizations and other governmental actions as may be required to perform its future obligations under the Loan Documents.  See TriBar II Report § 6.7, at 663.  However, such an opinion should not be construed to cover approvals, authorizations or other actions that may become necessary as a result of the future occurrence or non-occurrence of specified events or circumstances (such as the requirement that the Borrower obtain a building permit to rebuild the collateral following a casualty) since the opinion giver has no way to determine whether such events or circumstances will occur.  See TriBar II Report § 6.5.4, at 657-58.  The Committee is of the view that the opinion giver, even when using the word "performance," should not be understood to be giving the broader opinion that the Borrower has taken all necessary action, and obtained all third-party and governmental approvals and consents, to take all future actions that the Borrower is required to take to comply with all of its contractual obligations under the Loan Documents.  


� Meaning of the “Delivery” Opinion.  The "delivery" opinion means that the Borrower has delivered the Borrower Documents to the Lender with an intent to be bound (i.e., there are no unfulfilled conditions or contingencies that must be satisfied before the Borrower Documents would be binding on the Borrower).  Conditions to the effectiveness of the Borrower Documents contained within the Borrower Documents themselves do not prevent a legally effective delivery.  The "delivery" opinion is, in virtually all cases, coupled with requests for "authorization" and "execution" opinions.  Each of these opinions is a predicate to making a commitment binding on the Borrower.  Under Washington law, "[a] valid written instrument is predicated upon (1) its execution, and (2) its delivery with intent to put it into effect."  Meyer v. Armstrong, 49 Wash.2d 598, 599, 304 P.2d 710 (1956).


Since the opinion giver may not be present at the closing, or the closing may be handled through an escrow agent, title company or other intermediary, the opinion giver may not be in a position to confirm actual delivery of the documents.  Moreover, delivery of the documents may be conditioned on the satisfaction of certain conditions, and the opinion giver may not, at the time the opinion is rendered, be in a position to ascertain whether such conditions have been satisfied.  Under these circumstances, the opinion giver is justified in assuming the delivery of the documents rather than opining that the documents have been delivered.  This is especially applicable in the context of real estate transactions, where physical delivery of the documents, such as deeds and deeds of trust, is a prerequisite to the effectiveness of the conveyance or deed of trust.


� Guarantor’s Organization; Delivery of Guaranty.  See notes 16, 17 and 19, supra.


� Enforceability of Guaranty.  The following matters should be considered when opining that a guaranty agreement is enforceable or when a party other than the Borrower is encumbering its assets to secure the Borrower’s obligations to the Lender.


Effect of Washington’s Antideficiency Statute on Enforceability of Guaranties.  The current version of Washington’s antideficiency statute, RCW 61.24.100, which applies to deeds of trust executed on or after June 11, 1998, addressed considerable confusion that had existed in the prior statute concerning whether nonjudicial foreclosure of a deed of trust would satisfy the underlying obligation and therefore exonerate a guarantor.  The current antideficiency statute permits an action against a guarantor of a commercial loan for recovery of a deficiency following a non-judicial foreclosure, but prescribes certain time limits, notices, valuation procedures and other requirements that may limit the ability of a lender to recover a deficiency against a guarantor.


Waivers of Suretyship Defenses.  Normally a guaranty agreement used in a lending transaction in which an opinion letter is required will contain provisions under which the guarantor purports to waive one or more defenses that arise under the common law of suretyship.  In Washington, waivers of suretyship defenses are normally enforceable.  See, e.g., Warren v. Washington Trust Bank, 92 Wash.2d 381, 598 P.2d 701 (1979); Lincoln v. Transamerica Inv. Corp., 89 Wash.2d 571, 573 P.2d 1316 (1978); Fruehauf Trailer Co. of Canada Ltd. v. Chandler, 62 Wash.2d 704, 409 P.2d 651 (1966); Grayson v. Platis, 95 Wash. App. 824, 978 P.2d 1105 (1999); Franco v. Peoples Nat'l Bank of Wash., 39 Wash. App. 381, 693 P.2d 200 (1984); MGIC Fin. Corp. v. H.A. Briggs Co., 24 Wash. App. 1, 600 P.2d 573 (1979).


Qualification of Enforceability of Waivers of Suretyship Defenses.  Because waivers of suretyship defenses often do not specifically identify the defense purportedly waived or may be unfair if enforced absolutely under all circumstances, there could be circumstances in which waivers would not be enforceable as written.  Although such circumstances may be adequately covered by the equitable principles limitation to the enforceability opinion, or in qualifications relating to the implied covenant of good faith and fair dealing, an opinion giver might desire to include a specific qualification relating to the enforceability of waivers of suretyship defenses such as the following:


D�__	The enforceability of the Guaranty may be subject to Washington case law to the effect that a guarantor may be exonerated if the beneficiary of the guaranty alters the original obligation of the principal, fails to inform the guarantor of material information pertinent to the principal or any collateral, elects remedies that may impair the subrogation rights of the guarantor against the principal or that may impair the value of any collateral, fails to accord the guarantor the protections afforded a debtor under Article 9 of the Washington UCC or otherwise takes any action that materially prejudices the guarantor unless, in any such case, the guarantor validly waives such rights or the consequences of any such action.  While express and specific waivers of a guarantor’s right to be exonerated, such as those contained in the Guaranty, are generally enforceable under Washington law, we express no opinion as to whether the Guaranty contains an express and specific waiver of each exoneration defense a guarantor might assert.


It is the Committee’s view that a qualification such as the foregoing is customarily understood and that failure to include a specific qualification relating to waivers of common law suretyship defenses does not imply that the opinion giver is opining that all waivers of suretyship defenses are enforceable.  For a detailed discussion of issues relating to the enforceability of guaranties, see New York Mortgage Loan Opinion Report at n. 41.


Upstream/Cross Stream Guaranty Issues.  If the Guarantor is a subsidiary of the Borrower or the Borrower and the Guarantor are owned, directly or indirectly, by a common parent, the guaranty arrangement is sometimes referred to as an “upstream guaranty” (i.e., guarantee by a subsidiary of its parent’s obligations) or a “cross stream guaranty” (i.e., guarantee by one brother/sister of another brother/sister’s obligations).  The “upstream” and “cross stream” guaranty issues can also arise if there is no guaranty agreement, but the subsidiary or brother/sister corporation enters into a security agreement or deed of trust securing the obligations of the parent or brother/sister affiliate.  Such guaranties raise questions as to whether they result in fraudulent transfers or conveyances, which are largely factual matters.  Even though the qualification in paragraph D-1 is broad enough to cover such matters, the opinion giver may want to highlight the issue by including an additional qualification such as follows:


D-__	The enforceability of the Guaranty may be affected by Sections 544 or 548 of the Bankruptcy Code and Chapter 19.40 RCW to the extent that the Guarantor is deemed to have made a fraudulent transfer or conveyance, as defined therein, as a result of either guaranteeing the obligations of, or encumbering its assets for the benefit of, the Borrower;


� Consummation of Transactions v. Performance of Obligations.  See note 18, supra.


� Meaning of “Government Approval” Opinion.  The governmental approval opinion addresses only approvals, authorizations and other governmental actions required by the law of the jurisdiction(s) specified for coverage in the opinion letter.  As a matter of customary usage, the opinion is understood not to cover requirements of local (i.e., county or municipal) law.  See TriBar II Report § 6.7, at 663.  The opinion speaks only as to whether the Borrower has, at or before the closing, obtained the requisite governmental approvals to close the loan transaction.  The opinion does not refer to the Borrower’s performance of the Borrower Documents.  See TriBar II Report § 6.7 and nn. 149 & 171, at 654, 663.


� Opinion as to Sufficiency of Form of Deed of Trust.  The opinion given is that the deed of trust “is in form sufficient” to create a lien, rather than an opinion that the deed of trust “creates” a lien on the Mortgaged Property.  Because giving a “creation” opinion would require a number of factual determinations, customary practice is to decline to give “lien creation” opinions and for the lender to rely instead on title insurance, even though the facts necessary to give a lien creation opinion are customarily assumed. 


� Fixture Filing.  The bracketed language should be included only if the deed of trust contains language sufficient to create a security interest in fixtures.


� General Requisites of Deed of Trust.  RCW 64.04.010 requires that every contract creating or evidencing a lien on real estate be by deed.  RCW 64.04.020 requires that all deeds be in writing, signed by the party bound thereby, and acknowledged by the party before some person authorized to take acknowledgments.  In order to create a lien, the deed of trust must contain a clause granting to the trustee, for the benefit of the beneficiary, a lien on the real property described in the deed of trust.  RCW 61.24.020 provides that, in order for a trustee’s (i.e., nonjudicial) sale to occur, the deed of trust must convey the real property to the trustee "in trust" to secure the performance of an obligation of the grantor or another to the beneficiary.  In addition, RCW 61.24.030 requires that the deed of trust contain a power of sale, a statement that the real property conveyed is not used principally for agricultural purposes (to produce crops, livestock or aquatic goods), and that the deed of trust be recorded in each county in which the land or any part of the land is situated.  RCW 61.24.020 states that no person may be both trustee and beneficiary under the same deed of trust.


Relationship of Sufficiency of Form of Deed of Trust to Remedies Opinion and to Perfection.  Although the remedies opinion implicitly includes an opinion that a deed of trust is in a form sufficient to create a lien, in multistate transactions a specific opinion that the deed of trust is in proper form to be recorded is sometimes requested of local counsel.  Also, local counsel may be asked for an opinion that identifies the proper place for recording the deed of trust and assures the opinion recipient that, upon due recordation, the deed of trust will create a “perfected” lien on the real property. “Perfection” is a concept under the Uniform Commercial Code applied to liens on personal property.  In the case of liens on real estate, the more traditional approach is the concept of “constructive notice” created by the recording laws.


� Sufficiency of Deed of Trust for Recording.  For a deed of trust to be in proper form for recording, it must satisfy the requisites of a deed described in note 26, supra. Also, RCW 65.04.045-.047 contains a number of requirements that must be adhered to in order for a document to be in recordable form.  Several of these, including the weight and color of the paper and the color of the ink being capable of producing a legible image, the size of the paper and the type size are normally apparent to the opinion giver, even if only reviewing drafts of the documents to be executed.  If not attending the closing and reviewing the originals of executed documents, however, the opinion giver cannot normally ascertain whether corporate and notary seals are legible, attachments are made to any pages of a document, or intrusions into the required margins exist which could render the document unrecordable.  Moreover, the opinion giver should be permitted to assume the accuracy of the information listed on the cover page.  For example, the opinion giver would not normally be expected to verify the assessor’s tax parcel number, the name or address of the person to whom the document is to be returned by the recorder’s office, the recording numbers of documents being assigned or released, or the legal description.  It is therefore appropriate for the opinion to include an assumption as to compliance with the requirements of RCW 65.04.045-.047.


Torrens Registration System.  While it is unusual to encounter properties registered under the Torrens system in Washington pursuant to Chapter 65.12 RCW, that fact would normally be discovered in the course of a title review by the title insurance company and therefore need not be investigated by the opinion giver.  Under RCW 61.24.030(5), a deed of trust must be “recorded” to be foreclosed nonjudicially, and, under RCW 6124.040(1)(a), notice of the trustee’s sale must be recorded.  Consequently, if a deed of trust is registered only under the Torrens system, it is possible that it could not be foreclosed nonjudicially.


Borrower’s Title Assumption.  It is not the customary practice in Washington to require opinion givers to conduct a search of the real property records to confirm that a borrower holds title to the real property subject to a deed of trust.  A title insurance policy is routinely ordered and relied upon by the lender to give it comfort as to the borrower’s interest in the real property securing the loan.


� Filings to Perfect a Security Interest in Fixtures.  The bracketed language should be included only if (i) the deed of trust will qualify as a fixture filing under RCW 62A.9-402(6) or (ii) a UCC-2 financing statement meeting the requirements of RCW 62A.9-402(5) is filed in the real estate records.  If a UCC-2 is used, the words “and the UCC-2 Financing Statement” should be included in the first line of C-12 after the words “Recordation of the Deed of Trust”.  Section 9-402(6) states that “a mortgage is effective as a financing statement filed as a fixture filing from the date of its recording if (a) the goods are described in the mortgage by item or type, (b) the goods are or are to become fixtures related to the real estate described in the mortgage, (c) the mortgage complies with the requirements of a financing statement in this section other than a recital that it is to be filed in the real estate records, and (d) the mortgage is duly recorded.”  With respect to clause (c), RCW 62A.9-402(1) provides that a financing statement is sufficient if it gives the name of the debtor and the secured party, is signed by the debtor, gives an address of the secured party from which information concerning the security interest may be obtained, gives a mailing address of the debtor and contains a statement indicating the types, or describing the items, of collateral.  RCW 62A.9-402(5) states that a financing statement filed as a fixture filing (where the debtor is not a transmitting utility) must, aside from meeting the requirements of subsection (1), show that it covers fixtures, recite that it is to be filed for record in the real estate records, and contain a legal description of the real property.  If the debtor does not have an interest of record in the real estate, the financing statement must show the name of a record owner.  Note that if a UCC-2 financing statement is used, continuation statements must be filed in accordance with RCW 62A.9-403(2), while continuation statements are not required for a mortgage filed as a fixture filing.


� Effect of Recordation.  RCW 65.08.070 states: “A conveyance of real property, when acknowledged by the person executing the same (the acknowledgment being certified as required by law), may be recorded in the office of the recording officer of the county where the property is situated.  Every such conveyance not so recorded is void as against any subsequent purchaser or mortgagee in good faith and for a valuable consideration from the same vendor, his heirs or devisees, of the same real property or any portion thereof whose conveyance is first duly recorded.”


� Opinion as to Creation of Security Interests.  Normally, the opinion regarding creation of security interests is limited to those security interests which are governed by UCC Article 9 of the opinion giver’s jurisdiction and are perfected by central filing of the opinion giver’s jurisdiction.  See Special Report by the TriBar Opinion Committee – UCC Security Interest Opinions, 49 Bus. Law. 359, 373 (1993), as supplemented by An Addendum to Protected Purchasers—U.C.C. Security Interest Opinions, 54 Bus. Law. 1261 (1999) (together, “TriBar U.C.C. Opinion Report”).  Accordingly, this opinion does not apply to security interests governed by (i) federal law, (ii) the UCC of anther state, or (iii) a law of Washington other than the Washington UCC.  Because of the limitations stated in paragraph E-1, this opinion is also inapplicable to collateral of a type described in RCW 62A.9-401(1)(a), e.g., timber, minerals, and fixtures not covered by the Deed of Trust.  The opinion giver should carefully review the collateral description to determine whether any exceptions or qualifications should be expressed based upon any potential defects such as vagueness, overgenerality, etc. (see, RCW 62A.9-110 and cases interpreting UCC Section 9-110 regarding sufficiency of collateral description).  The opinion in paragraph C-13 of the illustrative opinion letter differs substantively from the illustrative opinion appended to the TriBar UCC Opinion Report in that it expresses an opinion only that the security interest secures obligations of the Borrower under the Borrower Documents.  The reason for this modification is to avoid expressing an opinion that a “dragnet” clause (a clause stating that the collateral secures all present and future obligations of the debtor to the secured party) is effective, if such a clause is included in the security agreement.  Regarding the effectiveness of dragnet clauses generally, see Annot., Construction and Effect of “Future Advances” Clauses Under UCC Article 9, 90 ALR 4th 859.


In addition to a security agreement, UCC 9-203(1) requires that the debtor have rights in the collateral and that value have been given to the debtor.  The existence and extent of such rights is primarily factual and it is impractical, if not impossible, to give opinions with respect to a Borrower’s rights in collateral.  See TriBar U.C.C. Opinion Report.


See note 4, supra.  If there is not a separate security agreement, the C-13 opinion will require modification to refer to the provisions of the deed of trust that constitute the security agreement.


� Attachment of Security Interests.  If the Borrower Documents do not contain a binding commitment to extend credit and the opinion giver does not know that value has been given (as by attendance at closing), then it may be necessary to include an assumption that value has been given under the Borrower Documents.  See TriBar U.C.C. Opinion Report at 373.  The assumption could be expressed as follows:


B-__	Value has been given to the Borrower under the Borrower Documents.


See note 19, supra, regarding the “delivery opinion.


� Assumption Regarding Address.  The opinion giver is entitled to assume, in the absence of actual knowledge to the contrary, that the addresses of the secured party and the debtor contained in the Financing Statement are, respectively, the address from which information concerning the security interest may be obtained from the secured party and the debtor’s mailing address, both as required by RCW 62A.9-402(1).


� Limitations of Scope of Perfection Opinion.  Because of the limitations noted in opinion paragraphs C-13, E-1 and note 30, supra, this opinion applies only when a security interest is governed by Article 9 of the opinion giver’s jurisdiction and is perfected by central filing.  So, if perfection is by local filing, notation on a title certificate, possession or other means not involving central filing, this opinion does not apply.  Examples of non-filing perfection opinions are set forth in the Appendix.


The perfection opinion does not address priority.  If the opinion letter is to address that subject, then except in rare circumstances the following “filing priority opinion” should be given in lieu of an actual priority opinion by adding the following to the illustrative opinion (and renumbering remaining paragraphs):


Loan Documents and Matters Examined


A-9	The report of ______ dated _________, ___ (the “UCC Search Report”), listing Uniform Commercial Code financing statements naming the Borrower as debtor which were on file in the Filing Office as of __________, _____, at __:__ _.m.


Opinions.


C-15	The UCC Search Report sets forth the proper filing office and the proper debtor necessary to identify those persons who under the Washington UCC have on file Financing Statements against the Borrower covering the Filing Collateral as of ______, ____, __:__ _.m. on __________, ____.  Except as set forth in Schedule ___ attached, the UCC Search Report identifies no person who had previously filed in the Filing Office a Financing Statement covering the Filing Collateral.


� Usury Opinions.  The Committee believes that an opinion that the Borrower Documents constitute the “legal, valid and binding obligation of the Borrower enforceable against the Borrower” implicitly includes compliance with the usury laws of the State of Washington and no separate opinion should be required.  However, lenders frequently request separate comfort as to compliance with applicable usury laws.  Generally, in a commercial loan transaction such a usury opinion can be given.  RCW 19.52.080 provides that neither a defense of usury nor an action thereon is available if either:  (i) the borrower is a profit or nonprofit corporation, Massachusetts trust, association, trust, general partnership, joint venture or limited partnership or (ii) the transaction was primarily for agricultural, commercial, investment or business purposes.  However, the statute does not apply to consumer transactions of any amount.  A consumer transaction is defined as a transaction “primarily for personal, family, or household purposes.”  The opinion giver will usually be in a position to know or be permitted to assume that the borrower is an entity described in clause (i) above.  Often the loan documents will contain covenants regarding the borrower’s use of the loan proceeds and the opinion giver is entitled to assume that the borrower will comply with such covenants in assessing whether a usury opinion can be given.  See assumption paragraph B-1.


� Law Governing Usury.  The opinion is not intended to state what usury law will govern.  An opinion on that issue is usually not necessary.  If the lender is from another state, it wants assurance that the Washington usury law will not cause a problem.  If it is necessary to opine on what usury law will govern, the opinion giver must consider conflict of law principles unique to that issue.  See Washington Commercial Law Deskbook, Wash. St. Bar Assoc. § 30.2(7).


� Customary Qualifications.  In addition to qualifications to the remedies opinion (opinion paragraph C-4) relating to insolvency laws and equitable principles, many opinion givers include extensive lists of other qualifications.  In the Committee’s view, this practice should be discouraged and, as discussed in the introduction to this illustrative opinion letter, the Committee concurs with the view that these qualifications are normally understood as a result of “customary practice” to qualify the opinions.  See TriBar II Report § 1.4.


It is the Committee’s position that the insolvency and equitable principles qualifications are understood by the opinion recipient, whether or not expressly set forth.  Nonetheless, it recognizes the longstanding custom and practice of including these qualifications.  However, consistent with its view on assumptions of general application, the Committee has not included a laundry list of common qualifications in the illustrative opinion letter.  See note 44, infra.  It also notes the concern that, by omitting a specific qualification, the opinion giver may not receive its benefit. As previously stated, the Committee is of the view that customarily understood common qualifications are understood to limit the opinions given, whether or not expressly set forth in the letter.  It is also the position of the Committee that when the “practical realization” qualification is utilized, as in the illustrative opinion letter, an extensive laundry list of qualifications is unnecessary to provide the opinion giver the opinion limitations that such laundry lists are intended to provide.


The literature relating to third-party legal opinions is replete with discussions of common qualifications which are implicit and which customary practice indicates do not  need to be expressly set forth in order for the opinion giver to receive their benefit.  See, e.g., Section 14 of the Accord; 1998 Report at nn. 46-52; TriBar II Report §§ 1.2(a), 1.4(a), 3.5.


� General Applicability of Bankruptcy and Equitable Principles Qualifications.  It is generally recognized that the remedies opinion (and the other opinions) are subject to the qualifications that they may be affected by bankruptcy, insolvency and other similar laws, and that they may be affected by the application of general principles of equity.  The Committee is of the view that these qualifications qualify every legal opinion letter, even if not expressly stated.  However, the Committee has expressly stated these qualifications in the illustrative opinion letter because it believes that many practitioners would be uncomfortable eliminating these qualifications from their opinions and relying instead upon a general presumption as to their applicability.  The Committee's deference in this practice should, however, not be construed as a determination that the opinion giver must express these qualifications in order to have the benefit of these qualifications incorporated into their opinions.  Practitioners throughout the United States are well aware of such qualifications and should not misled if these qualifications were not expressly stated.


As drafted, the illustrative opinion letter applies the bankruptcy exception and the equitable principles limitation to all of the opinions, not just the remedies opinion.  While technically too broad because, for example, the paragraph C-1 through C-3 opinions are not affected, the all-inclusive form avoids the time required to determine which opinions are affected thereby.  Whether or not drafted in this fashion, the bankruptcy exception and the equitable principles limitation are customarily understood to apply to all opinions that might be affected.  See TriBar II Report § 1.2(a).


� Additional Qualifications to the Remedies Opinion in Secured Lending Transactions: The “Practical Realization” and “Principal Remedies” Approaches.  The need for additional qualifications to the remedies opinion beyond the “bankruptcy and insolvency” and “equitable principles” qualifications in secured lending transactions is caused by the commonplace usage of complex loan documents containing remedies and other provisions that are either not enforceable precisely as written in the document or are of questionable enforceability in some (or even most) circumstances.


Many lawyers’ response to these questionable provisions is to include an extensive “laundry list” of exceptions to the remedies opinion.  These lawyers also often include a long and detailed list of assumptions aimed at excluding the issues covered by the assumptions, thus narrowing the remedies opinion. 


Current opinion practice, including that in Washington, disfavors laundry lists.  They often result in unnecessary and costly debate between the opinion giver and opinion recipient and can make it difficult to understand the scope of the remedies opinion.  One commentator noted that the laundry list approach does not “place in perspective, in any practical fashion, either the relative importance of the doubtful provision or the degree of doubt as to enforceability.”  Robert A. Thompson, Real Estate Opinion Letter Practice § 5.13, at 154 (1993). 


As a substitute for extensive laundry lists, there has developed over time the practice of setting forth a “generic” qualification excluding from the remedies opinion certain “limited or unenforceable” provisions (without specific identification), followed by some form of “assurance” regarding the validity of the overall transaction and the availability of a remedy to the lender following a default.  While Washington practitioners have expressed the generic qualification to the remedies opinion in a number of different ways, any one of several formulations of this qualification is commonly used.  


The Committee believes that the “practical realization” and "principal remedies" approaches (as these alternatives are designated in this Report) substantially in the form set forth in the illustrative opinion letter (Paragraph D-2, Alternative 1 and Alternative 2, respectively) are customary forms of generic qualification and assurance which have gained wide acceptance in both Washington and other jurisdictions.  The Committee considers either approach to be preferable to having a “laundry list” of specific exceptions to the remedies opinion, recognizing, however, that each qualification is subject to the criticism that its scope is not precise.  In taking this position, the Committee has adopted a position similar to that set forth in the Report on Adaptation of the Legal Opinion Accord of the Section of Business Law of the American Bar Association for Real Estate Secured Transactions of the Section of Real Property, Probate and Trust Law of the American Bar Association and the American College of Real Estate Lawyers, 29 Real Prop., Prob. & Tr. J., 569 (1994) (the “ABA/ACREL Report”), which stated:


The Report endorses use of a Generic Qualification, but does not express its choice of a single format of an accompanying Assurance.  Reference has been made to various forms of Assurances and varying preferences about them.  All forms of Assurance may be too limited or suffer from interpretive ambiguity.  No single formulation has been found to be so well stated and understandable that a national promulgation of it for all opinions is found appropriate. It may be that, despite interpretive concerns raised about it, variants of the traditional form [practical realization] will be preferred merely because of widespread usage, familiarity, and acceptance.  Such practice should not discourage development of new approaches or better language, such as the ACREL SOP [Statement of Policy] and expanded ACREL form [of “material default” assurance], to express this difficult concept.


Id. at 600.  The Committee's position is also consistent with that taken by the New York Joint Opinion Committee, a joint committee created by the Committee on Real Property Law of the Association of the Bar of New York City and the Real Property Law Section of the New York State Bar Association, in the New York Mortgage Loan Opinion Report.


� “Practical Realization” Qualification and Assurance.  In its most general form, the so-called “practical realization” approach qualifies the “enforceability” opinion by stating that certain provisions of the Loan Documents may not be enforceable, followed by an assurance that such unenforceability will not render the Loan Documents “invalid as a whole or substantially interfere with the practical realization of the principal benefits intended thereby.” 


As discussed in the preceding note, this approach evolved as a means of avoiding lengthy “laundry lists” of specific exceptions, but it is not precise.  For example, it was criticized in a report by a New York opinion committee because:  “(i) it is ambiguous and may be misleading, (ii) the use of the term “practical” appears to focus on economic results rather than legal conclusions, and (iii) it does not identify which provisions are among the principal “benefits” of the transaction.”  New York Mortgage Loan Opinion Report at 158.  Other opinion committees and commentators, including the 1998 Report, have also noted similar reservations.  See, e.g., 1998 Report, at n. 52; Accord Guidelines, § I.A(6) (“Concepts of ‘practical realization’ and ‘principal benefits’  do involve a measure of imprecision, but use of these concepts is neither endorsed or disapproved”); TriBar II Report, § 3.4.1 at 626 (“Despite its inherent ambiguity, the ‘practical realization’ language  . . .has been encrusted with tradition and become an aspect of customary practice.”);  Fitzgibbon & Glazer on Legal Opinions, § 9.16; California Legal Opinions in Real Estate Transactions, Joint Committee of the Real Property Law Section of the State Bar of California and the Real Property Section of the Los Angeles County Bar Association, 42 Bus. Law. 1139, at 1164 (1987) (“Nevertheless, as written, the opinion could leave room for argument regarding just what are the ‘principal benefits’ and/or security intended to be provided by the loan documents.”). 


Despite these concerns, most of the reports cited above ultimately conclude that some form of the “practical realization” qualification and assurance is customary and acceptable.  See, e.g., TriBar II Report § 3.4.1; New York Mortgage Loan Opinion Report, n. 38 (“However, the practical realization approach is cost effective and customary in opinions involving real estate secured transactions”); California Report, supra, at 1164 (“the Joint Committee does not believe that it is imprudent or improper for a lawyer to render an opinion using one of the above-referenced [practical realization] qualifications or similar language . . .”).


The formulation of the “practical realization” qualification set forth as Alternative 1 in opinion paragraph D-2 is substantially similar to formulations found in the TriBar II Report, § 3.4.1, the New York Mortgage Loan Opinion Report, p. 129, and the California Report, supra, p. 1163-64.  It is somewhat different than the formulation set forth at n. 52 of the 1998 Report.  By using a formulation similar to the formulations used in other reports, the possible inference that the formulation in the 1998 Report meant something different is avoided.  Also, the Committee believes that the suggested formulation is more consistent with national practice.


� “Principal Remedies” Form of Assurance.  The “principal remedies” approach, also referred to in the literature as the “material default” qualification, contains the same basic generic qualification used by the “practical realization” qualification (certain provisions in the Loan Documents may be further limited or rendered ineffective by applicable laws), but takes a different approach to the “assurance” which follows the qualification.


In order to avoid some of the ambiguity inherent in the practical realization approach, Alternative 2 is designed to give the opinion recipient assurance as to the availability of the remedies which are most likely to be important to the lender following a material default: (i) judicial enforcement of the payment of principal and interest, (ii) acceleration following a payment default or default in the performance of other enforceable obligations under the loan documents, and (iii) foreclosure of liens securing the debt.  This approach has been recommended in a number of bar association committee reports.  See, e.g., ABA/ACREL Report, at 595-600; New York Mortgage Loan Opinion Report at 158-61, n. 39 and the other reports cited therein.


This approach is also not free from criticism.  The New York Mortgage Loan Opinion Report at 159, n. 39, notes that material default “is a term that may not be defined with precision.”  The New York Mortgage Loan Opinion Report also notes that the existence of a material default depends on future facts and circumstances which are unknown at the time the opinion is issued and the opinion giver will have no way to predict whether a future breach will constitute a material default.  As a result, that Report states that many lawyers have “elected to include a long laundry list of potential exceptions to enforceability,” but that since the primary purpose behind both generic qualification and assurance forms is to avoid a remedies opinion burdened with a laundry list of exceptions, “. . . this result is generally unsatisfactory to both the opinion giver and opinion recipient.”  Id. at 159.  


Some versions of the “principal remedies” approach, such as in the ones found in the California Report and the ABA/ACREL Report, compound the potential ambiguity related to the use of the term “material” by stating that the “material default” must be to a “material provision.”  Several commentators have criticized the “material default to a material provision” approach.  See New York Mortgage Loan Opinion Report at 161, n. 40; TriBar II Report, § 3.1 at 621, n. 69.   The New York Mortgage Loan Opinion Report states that the term “material default” alone more accurately describes the underlying concept,” Id. at n. 40.  


The Committee chose to refer to payment defaults and continuing material defaults of other enforceable obligations in clause (ii) of Alternative 2.  To further narrow the scope of what is covered by clause (ii), the parenthetical in that clause limits the provisions covered by the qualification to those with respect to which the Loan Documents expressly provide that acceleration is a remedy if breached.  This is consistent with Washington law.  See Redding v. Rowe, 36 Wash. App. 822, 678 P.2d 337 (1984).


� Necessity for “Materiality” Qualification.  “Materiality” qualifiers regarding defaults may not be necessary in Washington.  See Foster v. Knutson, 84 Wash.2d 538, 527 P.2d 1108 (1974); George v. Fowler, 96 Wash. App. 187, 978 P.2d 565 (1999); Redding v. Rowe, 36 Wash. App. 822, 678 P.2d 337 (1984).  While these cases suggest that a “materiality” requirement should not be written into a contract by the courts, the Equitable Principles Limitations set forth in Section 13 of the Accord include principles requiring consideration of the borrower’s breach and the consequence of the breach to the lender.  Thus, either in reliance upon these cases or the customary understanding of the meaning of the Equitable Principles Limitation, the “materiality” qualifiers can be eliminated.


� Washington Specific Qualifications to Enforceability of Deed of Trust.  Paragraph D-3 sets forth specific qualifications arising under Washington’s Deed of Trust Act in addition to the more general practical realization or principal remedies qualification contained in Paragraph D-2.  However, the Committee intends the paragraph D�3 qualifications to be advisory and customarily understood.  Their omission should not, in and of itself, expand the scope or import of a practical realization or principal remedies opinion.


� Washington Specific Qualifications to Loan Documents.  Additional customarily understood Washington specific qualifications applicable to the Loan Documents include the following:


Parol Evidence Qualification.  The 1998 Report at n. 51 suggested that when dealing with opinion recipients outside of Washington, it might be appropriate to include a qualification drawing attention to Berg v. Hudesman, 115 Wash.2d 657, 801 P.2d 222 (1990)’s seemingly liberal application of the parol evidence rule by including the following qualification:


D-__.  Notwithstanding any provisions in the Loan Documents to the effect that the Loan Documents reflect the entire understanding of the parties with respect to the matters described therein, the courts of the State of Washington may consider extrinsic evidence of the circumstances surrounding the negotiation and execution of the Loan Documents to ascertain the intent of the parties in using the language employed in the Loan Documents, regardless of whether or not the meaning of the language used in the Loan Documents is plain and unambiguous on its face, and may determine that additional or supplemental terms can be incorporated into the Loan Documents.


In Confederated Tribes v. Johnson, 135 Wash.2d 734, 752, 958 P.2d 260 (1998), the court reiterated its prior explanation of Berg’s “context rule” as being “to permit consideration of extrinsic evidence only to elucidate the meaning of the words of a contract, and not for the purpose of showing intention independent of the instrument.”  In light of the court’s subsequent explanation of Berg, the Committee believes that the need for a qualification relating to a Washington court's application of the parol evidence rules has been lessened.  However, if the opinion giver still desires to include such a qualification, the Committee suggests the following in place of the qualification included in the 1998 Report at n. 51:


D-__	The courts of the State of Washington may consider extrinsic evidence to elucidate the meanings of the words used in the Loan Documents.


Due-on-Sale Clauses.  Provisions of the Borrower Documents permitting the Lender to accelerate the Borrower’s obligations if the Borrower enters into certain leases or other transfers of any interest or estate in the property securing the Loan or grants a junior encumbrance against the property may not be enforceable if certain cases decided by Washington courts are still applicable and have not been preempted by federal law.  The Garn-St. Germain Depository Institutions Act of 1982 (the “Depository Act”), 12 U.S.C.A. §§ 1701j-3 et seq., provides that a lender may enforce a contract containing a “due on sale” clause with respect to a real property loan, notwithstanding any provision of state law to the contrary, “if all or any part of the property, or an interest therein, securing the real property loan is sold or transferred without the lender’s prior written consent.”  The Depository Act does not, however, specifically provide that a “due on sale” clause may be exercised upon the granting of a leasehold estate in, or a junior encumbrance against, commercial real property security.  It is not clear whether the Depository Act authorizes acceleration of the loan upon the occurrence of such an event and preempts contrary Washington law.


Several factors suggest that such an interpretation should be upheld.  The Office of Thrift Supervision has adopted a regulation that defines “sale or transfer” for purpose of the Depository Act as the “conveyance of real property of [sic] any right, title or interest therein, whether legal or equitable, whether voluntary or involuntary, by outright sale, deed, installment sale contract, land contract, contract for deed, leasehold interest with a term greater than three years, lease-option contract or any other method of conveyance of real property interests.”  12 C.F.R. § 591.2(b).  Moreover, in transactions involving residential real property containing fewer than five dwelling units, the Depository Act prohibits the exercise of a “due on sale” clause upon the granting of either (i) a leasehold estate of three years or less not containing an option to purchase or (ii) a junior encumbrance.  If the Depository Act did not confer general authority upon a lender to accelerate its loan upon the granting of a leasehold estate of less than three years in, or a junior encumbrance on, real property, this specific exemption for loans secured by residential real property would not have been necessary.


If, despite these considerations, the Depository Act is judicially construed as not extending to lenders the right to accelerate loans secured by commercial real property upon the borrower’s breach of covenants prohibiting the creation of a leasehold estate of less than three years or a junior encumbrance, the enforcement of such provisions will be limited by certain decisions of Washington courts to the effect that the lender must demonstrate that enforcement is necessary to protect against impairment of the lender’s security or to protect against an increased risk of default.  See Bellingham First Fed. Sav. & Loan Ass’n v. Garrison,  87 Wash.2d 437, 553 P.2d 1090 (1976).


For these reasons, the opinion giver may wish to include the following qualification, particularly if using the D-2, Alternative 2 Principal Remedies Form of Practical Realization Qualification:


D�__	Provisions of the Borrower Documents permitting the Lender to accelerate the Borrower’s obligations if the Borrower enters into certain leases or other transfers of any interest or estate in the Mortgaged Property or grants a junior encumbrance on the Mortgaged Property may be limited by certain decisions of Washington courts to the effect that the Lender must demonstrate that enforcement is reasonably necessary to protect against impairment of the Lender’s security or against an increased risk of default, to the extent such decisions have not been preempted by federal law.


Other Washington Specific Qualifications.  Other Washington specific qualifications cover the following matters:


(1)	The disclaimer of any opinion as to the right of a Lender to take possession of collateral without having a receiver appointed for any purpose other than collecting and applying rents and profits as permitted by RCW 7.28.230, or the right of the Lender to the appointment of a receiver, as RCW 7.60.020 specifies statutory prerequisites to such an appointment.


(2)	A reference to RCW 4.84.330 which states that if any provision in the Loan Documents requires a party to pay the attorneys’ fees and costs of another party, the prevailing party in any action, whether or not the party which is contractually specified as the one entitled to such fees and costs, will be entitled to reasonable attorneys’ fees and its costs.


� Common Qualifications.  While the Committee believes that the “laundry list” approach of setting forth qualifications is not cost-effective, necessary or, in many cases, informative, some counsel may desire to add additional qualifications.  The Committee is of the view that common qualifications, such as those set forth in the following paragraph or listed in the illustrative opinion letter or elsewhere in these notes should be understood to apply, whether or not expressly stated in the opinion letter.  See notes 36 and 37, supra.  Moreover, such qualifications would commonly be viewed as covered by either the practical realization or principal remedies generic qualifications.  See notes 38 and 39, supra.


Some of the more common qualifications cover the following matters:


(1) 	The “Other Common Qualifications” set forth in Section 14 of the Accord.


(2) 	The effect of generally applicable rules of law that prohibit or limit the enforceability of provisions providing for penalties, liquidated damages, acceleration of future amounts due (other than principal) without appropriate discount to present value, late charges, prepayment charges, and increased interest rates upon default.


(3) 	The disclaimer of any opinion as to whether any assignment of rents or leases would be construed to be an absolute assignment.


(4) 	The disclaimer of any opinion as to the enforceability of any provision of the Loan Documents that purports to waive the right to benefit from the doctrine of marshaling of assets upon foreclosure or the effect, if any, of the unenforceability of such waiver on the other opinions expressed herein.


(5) 	The statement that provisions of the Loan Documents regarding the right of the Lender or the trustee to apply proceeds of fire or other casualty insurance policies or awards of damages in condemnation proceedings against the Borrower’s secured obligations will not be enforceable unless the application of such proceeds or damages by the Lender is reasonably necessary to protect the security of the Lender.


(6) 	The statement that enforcement of the Deed of Trust will be subject to statutory limitations on the trustee’s fees, attorneys’ fees and other charges that may be imposed in connection with the noticing of defaults and sales, and the sale of the collateral pursuant to either judicial or nonjudicial procedures.


(7) 	The disclaimer of any opinion with respect to the enforceability of provisions of the Loan Documents imposing or purporting to impose restrictions on changes in the use of the Mortgaged Property.


(8) 	The disclaimer of any opinion with respect to the enforceability of provisions of the Loan Documents allowing or purporting to allow acceleration of the loan in the event of an imposition of taxes or a change in the law, or providing for reimbursement of such taxes where otherwise prohibited by law.


(9) 	The disclaimer of any opinion with respect to the enforceability of provisions of the Loan Documents purporting to limit the liability of the purchaser at a foreclosure sale, or any creditor exercising any right to collect or receive rents, for the obligations of the landlord under leases of the foreclosed property or under which such rents are payable.


(10) 	The disclaimer of any opinion with respect to the enforceability of provisions of the Loan Documents purporting to appoint any person as attorney-in-fact for another.


� Commonly Recognized Exclusions.  As a matter of customary practice, opinion givers are not required to canvass all laws that might conceivably be applicable to a transaction.  See TriBar II Report § 3.5.2.  Certain laws are customarily excluded from the scope of third-party legal opinions in secured lending transactions, either because they are recognized as not generally applicable to such transactions (e.g., securities, antitrust and tax laws), because they involve inherently factual determinations (e.g., laws relating to fiduciary duty and disclosure), or because the effort required to give an opinion with respect to them would generally not be cost�effective (e.g., land use, environmental, and municipal laws).  Section 19 of the Accord contains a list of generally excluded laws.  See 1998 Report at n. 54.  With the exception of Accord exclusion (h) dealing with liens and security interests, the Committee believes that under customary Washington opinion practice in the secured lending area those laws are excluded, and that opinion letters should be understood to exclude such matters, whether or not identified in the opinion letter.


The illustrative opinion letter expressly excludes land use, subdivision, zoning, environmental, health and safety, building code and human disabilities laws and regulations.  Such laws may, in fact, be applicable to secured lending transactions and are therefore specifically referenced in order to eliminate any possible misunderstanding as to whether or not they are included within the scope of the opinion letter.  As discussed in the preceding paragraph such laws should be considered excluded even if they are not specifically identified.  Moreover, the Committee believes that, absent unusual circumstances, it is inappropriate for opinion recipients to request opinions with respect to such matters because they are fact-specific, involve questions of local law and require a level of due diligence and analysis which is rarely cost-justified.


� Filing Priority Opinions.  See note 33, supra, for discussion of filing priority opinions.  If a C-15 filing opinion as set forth in note 33, supra, is given, the E-2 exclusion should be modified by adding the phrase “, except as covered by opinion C-15.”


� Post-Closing Governmental Approvals and Consents.  In cases where a “governmental approval” opinion of the sort set forth in opinion C�9 is given, if the opinion giver does not include the E-4 exclusion, the opinion giver may wish to include language making clear that such opinion does not extend to approvals related to the development of, and construction of improvements on, the real property.  The opinion should be understood to exclude such matters even if no specific reference is made to them.  See note 23, supra.


In certain circumstances, such as a construction loan financing, the opinion recipient may appropriately request opinions or factual confirmations concerning permits, approvals, etc. that have been obtained or will need to be obtained in the future but cannot be obtained at the time the opinion is given.  Obviously, in this case the E-4 exclusion would not be included in the opinion letter.


� Lender Regulatory Issues.  Lenders sometimes request the borrower’s counsel to opine that the loan transaction will not constitute “doing business” in Washington, and may request broader opinions such as that the loan transaction will not subject the lender to Washington taxes or will not violate applicable restrictions on lending.  Regulatory matters applicable to the lender are generally understood to be excluded, even if not specifically excluded by the opinion giver.  The exclusion of such matters is inherent in the assumption that each party to the transaction other than the client has complied with all legal requirements applicable to it.  See note 10, supra.


Nevertheless, an opinion giver may desire to give such an opinion to an out-of-state lender.  Otherwise, the lender would be required to obtain its own local counsel, and typically the cost of such local counsel would be imposed on the Borrower.  Normally, the opinion giver would restrict the opinion to the qualification to do business issue because broader opinions might require significant inquiry and due diligence regarding the manner in which the lender conducts its business in Washington.  Such an opinion could be expressed as follows:


C-__	The Lender will not be required to qualify to do business in Washington solely by reason of making loans or creating or acquiring evidences of debt, mortgages or liens on real or personal property, or recording the same, securing or collecting debts or enforcing mortgages and security interests in property securing the debts.


See RCW 23B.15.010(2)(g) and (h).


� Possessory Collateral Other Than Securities.  This opinion applies to possessory collateral other than securities, viz., instruments, negotiable documents, money, chattel paper, and pledged goods.


� Certificated Securities.  This opinion applies to certificated securities when the security interest is perfected by taking possession.  Under new UCC § 9-115, a security interest in investment property of any type can be perfected either by filing a financing statement or by obtaining “control” (but a security interest perfected by control takes priority).  In the case of certificated securities, control is obtained by possession plus any necessary indorsement.  Control over other forms of investment property is beyond the scope of this Appendix.


Caution:  Even if represented by a certificate, an ownership interest in a general partnership, limited partnership or limited liability company will not often qualify as a “security” under RCW 62A.8-103(3).  It will usually be a general intangible.


� Borrower’s Securities Account.  In giving this opinion, it will be necessary to consider what law applies to perfection.  Seldom will Washington law be applicable, and often New York law will apply to perfection.  Under RCW 62A.9-103(6)(d), the local law of the securities intermediary’s jurisdiction (as specified in RCW 62A.8-110(e)) governs the perfection of a security interest in a security entitlement or securities account (other than where such a security interest is perfected by filing).  Under RCW 62A.8-110(e), the securities intermediary’s jurisdiction is (i) the jurisdiction the law of which is selected to govern the agreement between the securities intermediary and the entitlement holder, (ii) if the agreement does not specify the governing law but expressly specifies that the securities account is maintained at an office in a particular jurisdiction, that jurisdiction, (iii) if the agreement does not specify a jurisdiction as described in (i) or (ii), the jurisdiction in which the office at which the securities account is maintained (as identified in an account statement) and (iv) if none of the foregoing is applicable, the jurisdiction in which its chief executive office is located.


� Control Agreement.  The opinion giver either needs to assume or verify that the Control Agreement includes the following provisions:  (1) the securities account is sufficiently described and (2) the securities intermediary undertakes to maintain the securities account in the name of the Borrower and to treat the Borrower as entitled to exercise the rights that comprise the financial assets credited to the account (RCW 62A.8-501(a)).  The foregoing establishes that the Borrower is the entitlement holder of the securities entitlements in the financial assets credited to the securities account.  A security interest in a security entitlement is perfected if the secured party has “control” of the security entitlement under RCW 62A.8-106(d).  Under RCW 62A.8-106(d), a secured party will have “control” of a security entitlement if the securities intermediary has agreed that it will comply with entitlement orders originated by the secured party without further consent by the entitlement holder.  There is no requirement that the control party’s right to give entitlement orders be exclusive (RCW 62A8.106(f)).  Consequently, it is not uncommon for securities account control agreements to permit the Borrower to give entitlement orders, subject to the condition that upon the secured party’s delivery to the securities intermediary of a “notice of exclusive control” or similar notice, the securities intermediary will cease to follow entitlement orders issued by the Borrower and will comply only with entitlement orders issued by the secured party.


� Assumptions Only for Traded Certificated Securities.  The assumptions apply only if the pledged securities are publicly traded securities in certificated form.


� Assumption Regarding Secured Party.  Assumes that the secured party is a financial institution with an account at DTC.
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